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HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

10th August’2016 

 
TITLE APPEAL NO. 31/2012 

 

Sri Rana Paul 

Son of (L) Sudhin Kr. Paul 

Resident of Cotton Road (Near Namghar) 

Tezpur Town, PS- Tezpur 

Mouza – Mhabhairab 

District – Sonitpur, Assam     

         --- Appellant/ Defendant 

-Vs- 

Smt. Minu Das 

Wife of Gaurish Chandra Paul 

Resident of Cotton Road (Near Namghar) 

Tezpur Town, PS- Tezpur 

Mouza – Mhabhairab 

District – Sonitpur, Assam         

--- Respondent/ Plaintiff 

 

    

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and decree 

dated 07-09-2012 passed by the learned Munsiff, No.1, Tezpur  in Title Suit No.39 

of 2007, decreeing partly the suit of the respondent/plaintiff, came for final hearing 

on 28-06-2016. 
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Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) This appeal has been preferred against the Judgment and Decree dated 07-

09-2012, passed by the learned Munsiff No.1, Tezpur, in Title Suit No. 39 of 2007, 

whereby the suit was decreed in favour of the plaintiff / respondent allowing 

recovery of possession of suit premises by evicting the defendant/appellant with 

men and materials from suit premises and recovery of arrear rent.  

 

Case of the Plaintiff/Respondent in the Original Suit: 

2) The plaintiff’s case in brief is that the plaintiff rented the house bearing 

Municipal holding No.135 under Tezpur Municipal Board initially at a monthly rent 

of Rs.350/-, which was subsequently enhanced time to time and ultimately it was 

fixed at Rs.1,000/- per month. The rent was to be paid within 10th day of each and 

every English calendar month. Till May’2005 the defendant/appellant paid the rent, 

however, thereafter he defaulted in payment of the rent for which an advocate 

notice was served on him but without any result. On 18-11-2006 the daughter-in-

law of the plaintiff went to demand the rent from the defendant but she was 

misbehaved by the defendant and the matter was taken up by the police. So, the 

defendant agreed to vacate the premises within 30th day of April’2007 by paying 

the rents and executed a written agreement in this regard. The defendant 

approached the Human Rights Commission and questioned the agreement though 

executed voluntarily. It was also claimed by the plaintiff/respondent that even 

though the suit house was rented out for residential purpose, however, the 

defendant/appellant started Cable TV Network business from there without the 

permission of the plaintiff. He also badly damaged the suit house. Thus, the suit 
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was filed praying for eviction of defendant from suit house and for recovery of 

arrear rents.  

 

Case of the Defendant/Appellant in the Original Suit: 

3) The defendant claimed that there is no cause of action and also that the suit 

is bad for non-joinder of necessary parties. The defendant claimed that he entered 

into tenancy with the plaintiff in the year 1992 and initially the rent was Rs.250/- 

per month and lastly it was enhanced 800/- per month. He denies that ultimately 

the rent was enhanced to Rs.1,000/- per month and also that he is a defaulter. He 

claimed that he regularly paid the rent to the landlady and when she refused to 

accept the rent he deposited the same in the Court since the month of 

October’2006. Hence, he prays that suit be dismissed with cost.  

 

4) On the basis of the pleadings of both the parties, the Trial Court famed 

following ISSUES:  

i. Is there any cause of action for the suit? 

ii. Whether the suit is bad for non-joinder of necessary parties? 

iii. Whether the defendant is defaulter in payment of rent of the suit 

premises?  

iv. Whether the present monthly rent of the suit premises is Rs.1,000/- or 

800/- ?  

v. Whether the defendant is liable to be evicted from the suit premises? 

vi. Whether the plaintiff is entitled to a decree as prayed for? 

 

5) The plaintiff in support of her case adduced two witnesses, same being, 

herself as PW-1 and her daughter-in-law Smt. Bandana Das as PW-2. The plaintiff 

exhibited four documents, namely, the Registered Sale Deed No.3388 of 1990 
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(Ext.1), Advocate Notice (Ext.2), Post receipt (Ext.3) and the postal A/D as (Ext.4). 

The defendant examined three witnesses in support of his, the defendant himself 

as DW-1, DW-2 Smt. Abha Paul is wife of the defendant & DW-3 Narayan Das. 

Defendant-side exhibited the triplicate copy of Treasury Challan dated 05-12-2006 

as Ext.A and Ext.B being the Triplicate Treasury Challan dated 12-12-2011, both 

being the challans of rent deposit.   

 

After hearing both the sides and going through the materials available on 

the record, the ld. Munsiff decreed the suit of the respondent / plaintiff.  

 

Grounds for Appeal: 

6) Being aggrieved with the Judgment and decree passed by the trial court the 

Appellant/ defendant preferred this appeal. Appellant made the general allegations 

that the impugned decree and judgment are contrary to fact and materials on 

records against law and all considerations of equity and justice & that the learned 

Munsiff No.1 has failed to appreciate the pleadings, issues and evidence in their 

proper perspective, etc. However, the appellant appears to be specifically aggrieved 

by decision of the ld. Trial Court in relation to issue Nos.3 & 4 and ancillary issues 5 

and 6. That in deciding Issue No.4 the learned trial judge came to a definite finding 

that the plaintiff has failed to prove that the monthly rent of the tenanted premises 

was Rs.1000/- and accordingly decided that issue against the plaintiff for which the 

suit of the plaintiff/ respondent should have been dismissed. That in deciding Issue 

No.3 the learned trial judge committed grave error of law by overlooking the 

material question as to when the rent become due in respect of the tenanted 

premises for which there is wrong decision of the case and impugned judgment 

and decree be reversed. It was prayed that the impugned decree and judgment 

cannot be sustained either in law or on facts and/or on any equitable 
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considerations and as such deserve to be set aside and/or reversed decreeing the 

suit of the appellant /defendant on contest with cost.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. As 

appellant appears to be aggrieved by decision of ld. Munsiff in issue nos. 3, 4, 5 & 

6, hence, these issues are visited & discussed individually herein below.  

 

ISSUE NO.3: Whether the defendant is defaulter in payment of rent of 

the suit premises? 

 

Decision in the Impugned Judgment: 

8) Ld. Trial Court extensively discussed the evidences of both the parties and 

also the decisions cited. He observed that the plaintiff as PW-1 deposed that the 

defendant defaulted in payment of said rent from June’2005, and this matter was 

settled amicably after defendant was served advocate’s notice by the plaintiff. 

However, defendant again from July’ 2006. When PW1’s daughter-in-law went to 

ask for rent the defendant misbehaved and therefore criminal case had to be 

started. On intervention of police the defendant agreed to vacate the suit house 

within 30-04-2007, but he did not and approached Human Rights Commission 

making false allegations. Trial Court observed that PW1 was fully supported by PW-

2 Bandana Das. PW-1 in her cross-examination said that the agreement of tenancy 

was between her son Soumen Das and the defendant, and the defendant used to 

pay the monthly rent to her son Soumen Das. She further stated that she doesn’t 

know about the day when the defendant used to pay the monthly rent to her son.  
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9) After discussing several superior court decisions on this matter. Ld. Trial 

Court observed that the tenant is duty bound to pay the rent & if the defendant 

disputes that it is not monthly tenancy, than burden of proof that due day of 

payment of rent in not monthly shifts to the defendant. He has to prove that either 

by agreement or conduct there was a different mode of payment. However, in the 

instant case the defendant failed to show such agreement or conduct & therefore 

the tenancy would be treated month to month and rent would become due at the 

end of the month. Ld. Trial Court also observed that the defendant only furnished 

the triplicate copy of treasury challan showing rent deposited for the month of 

November, 2006 and November, 2011. When the tenant seeks protection u/s 5(1) 

and Section 5(4) of the Assam Urban Areas Rent Control Act, he should prove that 

he deposited the rent in the court within prescribed time altogether with requisite 

process fees and if he fails to discharge the said onus he cannot claim protection 

u/s 5(4) of the Assam Urban Areas Rent Control Act. Thus, ld. Trial Court held that 

the defendant is not entitled to protection under the Assam Urban Areas Rent 

Control Act and as such is a defaulter.  

 

Argument Forwarded By Both Sides: 

10) The stand taken by the appellant/defendant is that while deciding this issue 

the trial judge committed overlooked the material question as to when the rent 

become due in respect of the tenanted premises. Under the circumstances, when 

the date on which rent becomes due is not clarified, the Court was wrong in 

holding the appellant/defendant a defaulter.  

 

11) On the other hand, case of the respondent/plaintiff is that the Court below 

rightly held that the defendant is a defaulter. It was argued that it was agreed 

between the parties that it is a monthly rent that has to be paid. He also argued 

that when there is no written contact the tenancy is always monthly tenancy and 
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the rent is due on the end of the month. He relied on the decision of Hon’ble 

Gauhati High Court in Ram Karanji More V. Keshar Devi Jalan, 1996 (2) GLT 526, 

wherein it was held that, “…the position of law in the respect is that when there is 

no written contract the tenancy is always a monthly tenancy and the rent is due 

payable at the end of the month… even in a case of monthly payment, landlord 

may agree to accept the rent at the convenience of the tenant but this indulgence 

cannot change the nature of monthly tenancy even to accommodate the tenant in 

some given circumstances.”  

 

12) It was also argued that simply depositing rent in the Court is not acceptable 

and it should be first tendered to the landlord and when refused it can be 

deposited. Furthermore, rent has to be paid till final disposal of the case, and if the 

tenant defaults during pendency of suit, as in this case, he is a defaulter and 

doesn’t get protection under the Rent Control Act. He relied on the decision 

rendered in Abdul Matin Chaudhury & Anr. Vs. Nilananda Dutta Boni, 1997 (2) GLT 

590. In this case it was observed that, ““If at any point of time, the landlord by 

prudent manner can bring to the notice of the court even during the pendency of 

the proceeding that the tenant has failed to discharge his liabilities a right shall 

sprint up in favour of the landlord to get the decree for ejectment on any of the 

ground as incorporated in the Assam Urban Areas Rent Control Act, 

1972……Regarding the deposit of the rent in court under Section 5(4) of the Act, 

there must be evidence that there was refusal by the landlord……the tenant 

seeking protection under the provision must tender or offer due rent within a 

fortnight of its falling due……the question of depositing of rent in court comes only 

when the landlord refused to accept the rent.”  

 

13) Coming to the question of deposit of the rent in the court u/s 5 Assam Urban 

Areas Rent Control Act, 1972, ld. respondent advocate submitted that the 
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defendant furnished only the treasury challan of November’2006 and 

November’2011. This means he has not paid any other rent. Thus, this itself makes 

him a defaulter. The learned advocate placed reliance on judgment render by 

Gauhati High Court cited in 2007 (2) GLJ 273 wherein it was held that, “……when a 

tenant seeks to take shelter under the protection umbrella of Section 5(4), it is 

imperative that he satisfies the court that he has deposited, in the court, the 

lawfully due rent within a fortnight of its having fallen due, together with the 

process fees payable thereon for service of notice upon the landlord. A mere proof 

of deposit without adducing any evidence to show that deposit was made, in terms 

of the mandates of Section 5(4) of the Act, will not prove protection to a tenant 

from eviction on the ground that he is a defaulter.” 

 

My Opinion: 

14) There can be no second opinion to the fact that the tenant is duty bound to 

pay the rent even during subsistence of a legal proceeding and if the landlord 

refuses to accept the rent when tendered, the tenant can deposit it in the Court. 

However, he has to prove such deposit by leading evidence that such payment was 

made. I have closely gone through the materials available on record and seen that 

the appellant/tenant had in fact produced before the Court only Nov’2006 & 

Nov’2011 Treasury Challan Copy of the rent deposit for an amount of Rs.800/-. 

There is no explanation given as to why no other deposits made or not produced. 

In fact, the appellant/defendant didn’t even adduce evidence to prove these two 

challans (Ext.A & B). Under the circumstances, it is absolutely clear that the 

appellant/ defendant is a defaulter tenant.  

 

15) Thus, I find no anomaly in the decision of the ld. trial Court and it is as per 

the provisions of law, therefore, the decision of the learned trial court in issue no.3 

is not interfered with.  
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ISSUE NO.4: Whether in present month rent of the suit premises is 

Rs.1,000/- or 800/- ? 

 

Decision in the Impugned Judgment: 

16) Ld. Trial Court went through the pleadings & the evidences adduced by both 

the sides and found that the plaintiff though pleaded that the rent was enhanced to 

Rs.1,000/- per month, however, there is no mention as to since when the rent was 

enhanced to Rs.1,000/-. On the other hand, the defendant specifically mentions 

that the rent was enhanced to Rs.800/- from the month of June, 2005. Hence, the 

Court was of the opinion that the plaintiff failed to prove that the rent was lastly 

enhanced to Rs.1,000/- per month and as such, held that the monthly rent of the 

suit house since the day of the defendant became a defaulter till date, is at rate of 

Rs.800/- per month.  

 

Argument Forwarded By Both Sides: 

17) Ld. advocate for the respondent argued that the defendant admitted the 

enhancement of the rent but he disputed the amount to which it was ultimately 

enhanced. Furthermore, defendant witnesses also admitted the enhancement of 

rent time to time. It is true that no specific evidence could be produced to prove 

the enhanced rent was Rs.1000/-, however, the same is a true fact.  

 

My Opinion: 

18) Perusal of the evidences of both sides failed to prove that there was 

enhancement of rent to Rs.1000/-. Though the DWs stated there was enhancement 

of rent form time-to-time, however, this sentence could very well qualify this fact 

also that the rent was once Rs.600/- and then enhanced to Rs.800/-. Considering 

the fact that there is no concrete probable evidence showing enhancement of rent 

to Rs.1000/-, the ld. Trial Court has rightly held that the last monthly rent paid is 
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Rs.800/-   

 

19) In view of the above discussion, the decision of the learned trial court is not 

interfered with.  

 

ISSUE NO.5: Whether the defendant is liable to be evicted from the from 

the suit premises? 

20) Ld. Trial Court observed that as the defendant is proved to be a defaulter 

while discussing Issue No.3, hence, he is liable to be evicted from the suit premises 

in accordance with the provisions of Assam Urban Areas Rent Control Act, 1972.  

 

21) Considering the fact that the decision of ld. Trial Court in issue no.3 is 

upheld, the decision of the learned trial court is not interfered with either.  

 

ISSUE NO.6: Whether the plaintiff is entitled to the decree as prayed for? 

22) Ld. Trial Court held that as held in Issue No.5, the defendant is liable to be 

evicted from the suit premises & therefore, the plaintiff is entitled to a decree of 

recovery of possession of suit premises by evicting the defendant with his men and 

materials therefrom. As to the question of recovery of rent, ld. Munsiff held that 

plaintiff is entitled to a decree of recovery of arrear as well as future rent at the 

rate of Rs.800/- per month from the month of July, 2006. Decree of recovery of 

mesne profits at the rate of Rs.40/- per day was also allowed from the date of 

decree till recovery of possession.  

 

23) The decision of the learned trial court in issue no.6 is not interfered with as 

it is based on the decisions in the prior issues and as per law & equity. 

 

24) In view of the above discussions and decisions, I do not find any reason to 
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interfere with the impugned judgment and Decree, dated 07-09-2012 passed by 

the learned Munsiff No.1, Tezpur, in Title Suit No 39 of 2007. Hence, the Judgment 

and Decree dated 07-09-2012 is upheld. Appellant will bear the cost. 

 

25) Prepare a decree accordingly. 

 The appeal is disposed of on contest. 

  Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

Given under my hand & seal of the Court on the 10th August, 2016. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.      

 

 

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 




